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Court of Appeals of the District of Columbia. 


No. 3148. 

Emlyn J. Britton, Appellant, 
vs. 

Carrie E. Garlock. 

a Supreme Court of the District of Columbia. 

In Equity. No. 34013. 

Emlyn J. Britton, Plaintiff, 
vs. 

Carrie E. Garlock, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill 

Filed January 11, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34013. 

Emlyn J. Britton, Plaintiff, 
vs. 

Carrie E. Garlock, Defendant. 

The plaintiff, Emlyn J. Britton, respectfully shows unto this 
Honorable Court as follows: 

1—3148a 
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‘) 


1 That he is a citizen of the United States and a resident of the 
District of Columbia and brings this suit as heir at law and devisee 
of his mother, Caroline Britton, deceased. 


2. That Carrie E. Charlock (nee Britton) is a citizen of the United 
States and a resident of the District of Columbia; that she is a sister 
of plaintiff and is sued in her own right and as the only other heir at 
law a ltd devisee of said Caroline Britton, deceased. 


3. Tli 


hat prior to the latter part of May, 1910, said Caroline Brit¬ 
ton deceased, resided at Girardsville, Pennsylvania, which had l>een 
the home of plaintiff and defendant, who had resided there until her, 
but that on or about October IS, 1899, plaintiff had left said Girards 
vide and entered the United States Army in the hospital corps; that 
James S. Britton, deceased, the father of plaintiff and defendant, 
and husband of said Caroline Britton, deceased, departed this life on 
the Kith day of February, 1900, leaving a last will and testament, a 
copy of which is attached hereto, marked Exhibit “A’’ and prayed to 
1 * read as a part hereof; that the same was duly executed ac- 
•> cording to law of the testator’s domicile in Pennsylvania; that 
in sahfwill Ae devised and 1 bequeathed all of his property real, 
personal, and mixed to his wife, the said Caroline Britton, deceased, 
for her life, with remainder to plaintiff, defendant, and their brother 
Charles W. Britton, deceased, in equal shares: that said Charles W. 
Britton, deceased, departed this life March S, 1903, intestate, loading 
its his only heirs and next of kin plaintiff and defendant; that said 
property consisted of a lot improved by a frame dwelling at said 
Girardsville and of some municipal bonds; that the income of said 
property had not. been sufficient for the support of plaintiff's mother 
and plaintiff from the time he entered the army was accustomed to 
make some contribution from his salary to her support, during most 
of the time one-half: that for twelve months, to wit. from September, 
1900 to August. 1901. while plaintiff was stationed in the Philippine 
Islands, same was paid to plaintiff's mother directly by an allotment 
from the War Department of $15.00 per month, one half of plain¬ 
tiff's salary, as will appear by the records of said War Department. 


4. That from the vear 1904. excent for brief intervals, plaintiff was 
stationed for service in the citv of Washington. District of Columbia : 
that nlnait January. 1910. plaintiff’s mother who still lived at said 
Girardsville sustained an iniurv to her hip which rendered her an 
invalid for the re^t of her life: that deceased went at that time to be 
treated in a hospital at Fountain Springs. Pennsylvania: and_that 
while she was there plaintiff expended for her care the sum of $250.00 
more or less: that plaintiffs sister had come to Washington about 
1905 or 1900; that realizing that their mother would eventu- 
3 ally l>c unable to live by herself any longer plaintiff and de¬ 
fendant together with their mother planned to secure a house 
in Washington in which they might live together. 


5 That said plan to e^tablDh in the District of Columbia a homo 
for deceased with plaintiff and defendant had matured in 1908; that 
in November. 1908, plaintiff received from his mother the sum of 
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$2,000.00 of funds realized from his father’s estate upon the express 
condition that it should lx? applied as a part payment upon a house in 
which plaintiff, defendant, and their mother should live and at the 
death of their mother that said house should go to plaintiff and de¬ 
fendant in equal parts; that plaintiff’s mother in letters and conver¬ 
sations at the time so stated; that upon numerous occasions thereafter 
deceased so stated to plaintiff and to others that that was her inten¬ 
tion; that defendant was a party to said understanding and intended 
that that house to be secured was to he held in the manner aforesaid. 


h. That after having paid of his own money the sum of $100.00 
in October. 1008, a« an initial deposit, plaintiff on the 14th day of 
November, 1908, paid said $2,000.00, together with the further sum 
of $228.98 for taxes and transfer expenses from his own funds as a 
part of the purchase price of the following described real estate 
situated in the District of Columbia, and the subject of this suit, to 
wit: 

Lot SO in Square 8030 in W. M. Gain s Subdivision of Lots 11 & 
12, Block 5, in Whitney Close, as recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Countv Book 23 at page 58, said 
real estate being improved by a brick dwelling house known as No. 
452 Newton Street, Northwest. 


that same was conveyed to plaintiff in fee bv a deed from William 
Gain, trustee, dated November 13, 1908. and recorded Novem- 
4 her 21. 1008. in Liber 3100 folio 22 of the land records of the 
District of Columbia, subject to a trust recorded in Liber 3199 
folio 20o securing the Northern Liberty German American Building 
Association. No. 0. in the sum of $34)00.00, which said trust plaintiff* 
assumed: that of said sum plaintiff thereafter paid out of his own 
monev the further sum $1,700.00; all of which will appear more 
fully by an itemized statement of the various payments upon the pur¬ 
chase of the house attached hereto, marked Exhibit “B” and made 
a part hereof; that plaintiff and defendant, in furtherance of their 
plan aforesaid to establish a home for themselves and their mother in 
common with them, had gone and together had made a selection of 
the aforesaid real estate. 


7. That although title to said real estate was taken in the name of 
plaintiff as aforesaid it was understood and agreed that plaintiff held 
the same upon the trust that plaintiff’s mother should enjoy the same 
for her lifetime together with plaintiff and defendant and that upon 
her death the same should go by will or by descent to plaintiff and de¬ 
fendant in equal shares, that is to say, upon the same terms as stated 
in the aforesaid will of plaintiff’s father: that in reliance upon said 
agreement among the three parties plaintiff’s mother paid out of 
funds coming into her hands the sum of $1,300.00 towards the ex¬ 
tinguishment of the trust above mentioned; that of said $1,300.00. 
$1,000.00 was realized from an insurance policy on the life of said 
Charles W. Britton, deceased, and $300.00 was from funds of plain¬ 
tiff’s father’s estate: said trust being thereupon released by a deed of 
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release dated March 8th and recorded July 13, 1910, in Liber 3323 
folio 416. 

5 8. That on or about the 13th day of Julv, 1910, at which 
time plaintiff was contemplating marriage, plaintiff’s mother 

expressed to plaintiff a fear that upon the latter's marriage she would 
be driven from their home; that plaintiff thereupon in order to quiet 
his mother's fears, bv a deed dated and recorded said 13th dav of 
July, 1910 in Liber 3323 folio 417, conveyed to his mother the legal 
title to the aforesaid real estate; that the deceased though receiving 
said legal title did so upon agreement with plaintiff, to which defend¬ 
ant was a party, that she should thereafter hold the property upon 
the same uses and trusts upon which plaintiff had previously held 
the same; and deceased thereupon promised plaintiff that as a recog¬ 
nition of said agreement between him and her and as a duty imposed 
upon her by said uses and trusts she would at her death permit said 
real estate to go in equal parts to plaintiff and defendant, as in the will 
of their father; that deceased seemed to be of the opinion that said 
property would go to plaintiff and defendant in equal parts by opera¬ 
tion of said will, saying upon this occasion. “Your father’s will covers 
that; von know it will go to you and Carrie after T am gone, as your 
father intended”; that deceased upon numerous occasions and to 
numerous people so expressed an intention from time to time so to dis¬ 
pose of said real estate; that it was mutually understood by and be¬ 
tween all three parties that said deceased held the legal title to said 
real estate as a home for them all to take the place of the house at 
Crirardsville aforesaid, which had been their common home. 

9. That relying upon the promise of deceased as aforesaid to hold 

upon said uses and trusts plaintiff continued, as he had done 

6 when the title to said real estate stood in his name, to take care 
of the same, paying bills for taxe*. general and special, water 

rents and the general upkeep of the premises; that in the three years 
from May, 1910 to May 7. 1913. when plaintiff left the premises as 
hereinafter s< t forth, plaintiff expended in the aggregate the sum of 
$465.00 for said purposes, which will more fully appear by reference 
to an itemized statement thereof attached hereto, marked Exhibit “C” 
and prayed to be read a* a part hereof; and plaintiff avers that w ith¬ 
out the understanding between the parties aforesaid as to the disposi¬ 
tion of the real estate at his mother’s death he would not have made 
said paymnts upon the property. 

10. That during said three years in further reliance upon the com¬ 
mon understanding of the deceased, plaintiff and defendant, that said 
premises should be held by their agreement as aforesaid, plaintiff ad¬ 
vanced large sum* of monev for the personal needs of his mother and 
sister together with himself as set forth in an itemized statement of 
account attached hereto, marked Exhibit- “D” and made a part 
hereof; that the sums so advanced amount in the aggregate to up¬ 
wards of $2,740.00 as shown in said Exhibit “D”; that of that 
amount plaintiff was reimbursed only to the extent of $1,863.00 re¬ 
ceived by plaintiff from his mother out of funds realized from sale of 
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said house at Girardsville and deposited April 9, 1910, in the United 
States Sayings Bank and credited upon the aforesaid advances made 
plaintiff: that plaintiff therefore advanced over and above money 
received the sum of $877.00; and plaintiff further avers that he has 
in his possession bonds to the sum of $900.00 with interest thereon 
„ which he holds as a set-off against the estate of his mother 

7 and defendant herein, but plaintiff says that upon the grant¬ 
ing of relief as prayed herein he is ready and willing to sur¬ 
render the same to the properly qualified personal representative of 
his mother to be disposed of as his and defendant’s rights mav ap¬ 
pear. F 

11. That plaintiff is informed and believes and therefore 
avers that at some time in the latter part of the year 1913 de¬ 
ceased made a will duly executed according to la\v, prepared for her 
by an attorney and attested by Rev. Walter F. Smith of 636 Park 
Road, Washington, I). C., and Mrs. Bessie A. Mackintosh, in which 
deceased devised said real estate in equal parts to plaintiff and de¬ 
fendant: that plaintiff doe^ not know’ where said w*ill is but l>elieves 
the same to have been left by deceased with her other personal effects 
at the house described herein. 

12. That for some time prior to the 7th day of May, 1913, deceased 
had l>ocome estranged from plaintiff because of imaginary grievances 
and through no fault of his own; that defendant had also through 
no fault of plaintiff become estranged from him and had strength¬ 
ened deceased in her imaginary grievances; that deceased w’as an 
illiterate person, weak in body because of the injury heretofore men¬ 
tioned and a person with more concern for life after death than for 
temporal affairs; that because of these facts she was easily influenced; 
that under the influence of defendant deceased had served upon plain¬ 
tiff a formal notice to quit the premises; that plaintiff, to avoid fur¬ 
ther difficulties and in view of his having married, on the 7th day of 
May, 1913, left the premises aforesaid and went to live apart from 
his mother and defendant. 

13. That thereafter by a deed dated August 20, 1914, and re¬ 
corded September 10, 1914. said Caroline Britton, deceased, 

8 purported to convey to George W. Offutt, Jr., as trustee, the 
real estate aforesaid upon the trust to convey to herself an 
estate for life and to convey to defendant a remainder therein in fee, 
said alleged deed of trust being recorded in Liber 3738 folio 229; that 
thereafter said George W. Offutt, Jr., as trustee aforesaid by a deed 
dated August 31, 1914, and recorded September 10, 1914. in Liber 
3738 folio 230 purported to convey to deceased an estate for life in 
the real estate aforesaid and a remainder therein in fee to defendant ; 
and plaintiff is informed and believes and therefore avers that both 
said deeds aforesaid are in the possession of defendant; and plaintiff 
says that the consideration named in both the deeds aforesaid was nom¬ 
inal and in fact, never paid and that there w’as in fact no consideration 
on the part of the said George W. Offutt, Jr., or of defendant for the 
conveyances aforesaid: that the giving of said deeds was the result of 
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a conspiracy entered into by deceased and defendant to deprive plain¬ 
tiff of his just rights as aforesaid and a fraud upon plaintiff practiced 
by deceased as influenced by defendant, who lived with her alone at 
the time and had deceased under her inlluence. 

14. That if the will aforesaid contains any dis]>osition which is 
contrary to the intention of deceased as aforesaid that plaintiff should 
receive one-half of the aforesaid real estate the making of said will 
is also a pail of the same conspiracy to deprive plaintiff of his just 
rights and a fraud upon plaintiff. 

15. And plaintiff says that said Caroline Britton, deceased, de¬ 
parted this life on the 2*}d day of November. 11)15; that in equity ami 

good conscience plaintiff is entitled to have set aside for him a 
D one-half of the proceeds of the aforesaid real estate; that the 
same is incapable of division in kind and cannot be divided 
without loss or injury to plaintiff and defendant. 

\\ herefore. the premise's considered, plaintiff prays: 

1. That the writ of subpama may issue out of this Honorable 
Court addressed to the defendant requiring her — appear at some cer¬ 
tain time to answer the exigencies of this bill. 

2. That the conveyance of the real estate herein de-cribed mav be 
decreed to have been made from plaintiff to Caroline Britton, de¬ 
ceased. upon the uses and trusts for the life of deceased and for the 
remainder in equal parts to plaintiff and defendant, as herein set 
forth. 

•1. That the said alleged deeds from deceased to Ceorge \V. Offutt. 
dr., trustee, and from him to deceased and to defendant be caused to 
l>e delivered up, canceled and held void and of no effect. 

4. That plaintiff may have a full and complete discoverv from de¬ 
fendant as to the existence and contents of the will of deceased as 
aforesaid; and that if it appears that said will is in the possession of 
defendant a rule may issue from this Court commanding defendant 
to show cause if any she has why an order shall not be pas-ed re¬ 
quiring her to tile said will in the Office of the Register of Wills of 
the District of Columbia. 

o. That if it appears that said will is. contrary to the belief of 
plaintiff as aforesaid, not a will which makes a devise of the real estate 
aforesaid to plaintiff and defendant in equal parts, that the 
Id same be caused to be delivered up, cancelled and held as void 
and of no effect. 

♦>. That a receiver l>e appointed to take possession of the rents and 
profits of the aforesaid real estate pending this suit. 

7. That defendant be required to discover and render an account¬ 
ing for the use and occupation of said real estate since the death of 
said Caroline Britton, deceased. 
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8. That a trustee be appointed by the Court to take the legal title 
to said real estate in succession to said Caroline Britton, deceased, with 
full power and authority to sell the same and bring the funds into 
court to be distributed between plaintiff and defendant in equal parts, 
after deductions for costs. 

1). That u]H>n a sale of said real estate as aforesaid this cause be re¬ 
ferred to the Auditor of this Court to state the account of said trustee, 
showing sums due for costs and the distributive shares of plaintiff and 
defendant in the funds realized from said sale. 

10. That plaintiff may have such other and further relief as to the 
Court mav seem meet and proper. 

EMLYN J. BRITTON, 

Plaintiff. 

CHARLES V. I ML AY, 

Attorney for Plaintiff. 


District of Col cm in a, *#: 

I, Emlvn J. Britton, plaintiff herein, on oath do solemnly swear 
that I have read the annexed hill by me subscribed and know the con¬ 
tents thereof; that the statements of fact therein made as upon per¬ 
sonal knowledge are true, and those made as upon information and 
belief, T believe to l>e true. 

EMLYN J. BRITTON. 


11 Sulxscribed and sworn to before me this 10th day of Janu- 

arv, A. D. 1910. 

[Wl.1 EMILY F. CAMP, 

Notary Public, I). C. 


Exhibit “A." 

I. James S. Britton, of Girardsville, in the County of Schuylkill, 
and State of Pennsylvania, Yeoman, being of sound mind, memory 
and understanding, do make and publish this my last will and testa¬ 
ment, hereby working and making void all former wills bv me at any 
time heretofore made. 

And first, I direct that my lx>dy lx? decently interred in the Odd 
Fellows Cemetery of Girardsville, Pa., according to the rites and cere¬ 
monies of the Baptist Church and that my funeral be conducted in 
a manner corresponding with mv estate and situation in life. 

And to such estate as it hath pleased God to intrust me with I dis¬ 
pose of the same as follows, viz: 

I give and bequeath to my wife Caroline Britton whatever prop¬ 
erty I may have at the time of mv death, whether real, personal, or 
mixed, during her natural life, and the reversion or remainder of the 
same after her death to l>e equally divided among my three children, 
named as follows: James Emlyn Britton, Charles W. Britton, and 
Carrie Britton. 
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And 1 do hereby constitute and appoint my said wife Caroline 
Britton sole executrix of this my last will and testament. 

In witness whereof I James S. Britton the testator have to this my 
will fand testament]* written on one half sheet of legal cap 
12 set my hand and seal this twenty-fifth day of February, A. I). 
One Thousand and Eight Hundred and Ninety. 

Signed, sealed, published and declared by tbe above named James 
S. Britton as and for his last will and testament in the presence of us 
who have hereunto sul>scril>ed our names at his request, as witnesses 
thereto, in the presence of the said testator and of each other. 

(Signed) JAMES S. BRITTON, [seal. ] 

(Signed) ROBERT GREEN. 

PETER GRIFFITHS. 

F. D. BUTLER. 


Exhibit “B.” 

Payments vpon Purchase Price of House. 

• By plaintiff out lty deceased out of 

of own funds. father's estate, etc. 

October, 1008, Deposit_ $100.00 

November, “ Taxes, etc.. 228.08 General funds.... 2,000. 

To 1 abiding association as 
follows: 


1 >ecember. 1008. .">00.00 

January. 1009. 100.00 Insurance fund... $1,000 

February, . 100.00 

March, “ . 100.00 

April, “ 100.00 

May, “ 100.00 

June, “ . 100.00 

July, “ 100.00 

October, “ 200.00 

December, “ 100.00 

January, 1910. 100.00 

February, “ . Father’s Estate... 300 

March. 100.00 


$2,028.98 $3,300 


[• Words enclosed in brackets erased in copy.] 
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Exhibit “C.” 


Expenses of house paid by plaintiff from Mav, 1910, to Mav 7, 
1913: J ’ 


General taxes. $150.00 

Special 11 74.70 

Painting roof. 20.00 

Plastering ceiling. 13.00 

Painting house. 30.00 

Wiring house and electrical fixtures. 165.00 

Water rents. 12.30 


$465.00 

Exhibit ‘*D.” 

Payments by plaintiff for household expenses from Mav 1910 to 
May 7,1913: 


One servant at $16.00 per month for about three years. . $480.00 

Food for household. 1 260 00 

Clothes for deceased. 100 i 00 

Cash to deceased for her personal needs. 150 00 

Household furniture. 400.00 

Purchase of automobile July 1, ’10 for use of plaintiff 
and deceased for $700.00—y 2 of same. 350.00 
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Exhibit #1. 

Filed December 15, 1917. 


$2,740.00 


This Deed, 


Made this 15th day of November in the vear one thousand nine 
hundred and eight by and between William Si. Gain, Trustee, under 
a Deed in Trust from Emijie Cozelman Riley, widow, deed dated Nov. 
14,1907, recorded Nov. 15, 1907, of the District of Columbia party of 
the first part, and Emlyn J. Britton, of the same place party of the 
second part: 


Witnesseth, That in consideration of Ten Dollars, the party of the 
first part does grant unto the party of the second part, in fee simple, 
all that piece or parcel of land in the County of Washington, District- 
of Columbia, described as follows, to wit: Lot 89 in Square 3036 
W. Gain's subdivision of lots eleven (11) and twelve (12) Block 
five (5) in Whitney Close, as per plat recorded in Countv Book 23 
Pac-e 58 in the Surveyor’s Office of the District of Columbia, together 
with the improvements, rights, privileges, and appurtenances to the 


2—3148a 
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same belonging subject however to the existing encumbrance which 
the Grantee hereby assumes and agrees to satisfy. 

And the said party of the first part covenants that he will warrant 
specially the property hereby conveyed: and that he will execute such 
further assurances of said land as may be requisite. 


Witness mv hand and seal the dav and vear hereinbefore written. 
• %> 


In presence of— 
S. C. HILL. 


WILLIAM M. GAIN, [seal.] 

Trustee. 


15 District of Columbia, To wit: 

I, Sam'l C. Ilill a Notary Public in and for the District of Colum¬ 
bia, do herebv certifv that William M. Gain Trustee of the District 
aforesaid party to a certain Deed bearing date on the 13th day of No¬ 
vember 1908, and hereto annexed, personally appeared before me in 
said District, the said William M. Gain. Trustee being personally well 
known to me as the person who executed the said Deed, and acknowl¬ 
edged the same to be his act and deed. 

Given under mv hand and seal this 13th dav of November 1908. 

[seal.] SAM’LC. HILL, [seal.] 

Notary Public, D. C. 


(Endorsed.) 

Keceived for record on the 21 day of Nov. A. D. 1908 at 10.33 
o’clock A. M., and recorded in Liber No. 3199 at folio 22 et seq. one 
of the Land Records for the District of Columbia, and examined by 

JNO. C. DANCY, 

Recorder. 


Exhibit #2. 

Piled Decernber 15. 1917. 

This Deed. 

Made this thirteenth day of July in the year one thousand nine 
hundred and ten. bv and between Emlvn J. Britton party of the 
first part, and Caroline Britton party of the second part : 

Witnessed). That the party of the first part, for and in eon- 
16 sideration of Ten Dollars, lawful monev of the United States 
of America, to-in hand paid by the part- of the sec¬ 

ond part, receipt of which, before the sealing and delivery of these 
presents, is herebv acknowledged, ha- given, granted, bargained and 
sold, aliened, enfeoffed, released, conveved and confirmed, and do- 
bv these presents give, grant, bargain and sell, alien, enfeoff, release.- 
convey and confirm unto the party of the second part, her heirs and 
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assigns forever, the following described land and premises, situate, 
an( l being in the County of Washington, District of Columbia, 
and distinguished a* Lot numbered eighty-nine (89) in William M. 
Gain Trustees’ subdivision of lots in block numbered Five (5) “Whit¬ 
ney Close now known as Square 8036 as per plat recorded in County 
Book 23, page 58, in the Surveyors Office for said District together 
with all and singular the improvements, ways, easements, rights, 
privileges and appurtenances to the same belonging, or in anywise ap¬ 
pertaining, and all the estate, right, title, interest and claim, either 
at law or in equity, or otherwise however, of the party of the first 
part, of, in, to or out of the said land and premises. 

To have and to hold the said land, premises and appurtenances, 
unto and to the only use of the party of the second part, her heirs and 
assigns forever. 

And the said Emlyn J. Britton, his heirs, executors and admin¬ 
istrators. do hereby covenant and agree to and with the party of the 
second part, her heirs and assigns, that the party of the first part and 
his heirs, shall and will warrant and forever defend the said land and 
premises and appurtenances unto the party of the second part, her 
heirs and assigns, from and against the claims of all persons claim¬ 
ing or to claim the same, or anv part thereof, or interest 
17 therein, by, from, under or through same. 

And further, that the partv of the first part and his heirs 
shall and will, at any and all times hereafter, upon the request and 
at the cost of the party of the second part, her heirs and assigns, make 
and execute all such other Deed or Deeds, or other assurance in law. 
for the more certain and effectual conveyance of the said land and 
premises and appurtenances unto the party of the second part, her 
heirs or assigns, as the partv of the second part, her heirs or assigns, 
or as their counsel learned in the law shall advise, devise or require. 

Tn testimony whereof, said partv of the first part has hereunto set 
his hand and affixed his seal on the day and year first hereinbefore 
written. 

EMLYN J. BRITTON, [seal.] 

Signed, sealed and delivered in the presence of— 

THEODORE BLOCK. 

District of Columbia; To wit: 

I, Theodore Block, a Notary Public, in and for the District of Co¬ 
lumbia, do hereby certifv that Emlyn J. Britton party to a certain 
Deed bearing date on the 13th day of Julv 1910, and hereto an¬ 
nexed. personally appeared before me in said District the said Emlyn 
J. Britton being personally well known to me as the person who exe¬ 
cuted the said Deed and acknowledged the same to be his act and 
deed. 

Given under mv hand and seal this 13th dav of Julv 1910. 

• #/ •' 

[seal.] THEODORE BLOCK, [seal.] 

Notary Public, D. f*. 
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(Endorsed.) 


Received for record on the 13 day of July A. D. 1910 at 
18 1.19 o’clock P. M., and recorded in Liber No. 33*23 at folio 

417 et seq. one of the Land Records for the District of Colum¬ 
bia, and examined by 


HENRY LINCOLN JOHNSON, 


Recorder. 


Exhibit #3. 

Filed December 15, 1917. 

This indenture made this 20th day of August, in the year of our 
Lord One thousand nine hundred and fourteen, by and between 
Caroline Britton, widow, party of the first part, and George W. Offutt, 
Jr., party of the second part: 

^ itnesseth, that the party of the first part, for and in consideration 
of Ten Dollars, lawful money of the United States of America, to her 
in hand paid by the party of the second part, receipt of which, before 
the sealing and delivery of these presents, is hereby acknowledged, 
has given, granted, bargained and sold, aliened, enfeeoffed, released, 
conveyed and confirmed, and does by these presents give, grant, bar¬ 
gain and sell, alien, cnfeeoff, release, convey and confirm unto the 
party of the second part, his heirs and assigns, forever, the following 
described land and premises, situate, lying and l>eing in the County 
of Washington, District of Columbia, and more particularlv de¬ 
scribed as follows: Sublot 89 in Square 3036 together with all and 
particular the improvements, ways, easements, rights, privileges and 
appurtenances to the same belonging or in any wise appertaining and 
all the estate, right, title, interest and claim, either at law or in 
oquity. or otherwise to have, of the party of the first part, of, in, to or 
at all the said land and premises. 

fo have and to hold the said land and premises and ap- 
l!» pertenances unto and to the only use of the party of the 
second part, his heirs, and assigns, forever. In trust, never¬ 
theless to convex- the same to the said Caroline Britton, party of the 
fird part for and during the natural life of the said Caroline Britton, 
with remainder in fee to Carrie E. Britton of Washington. District of 
Columbia. 

In testimony whereof, the said party of the first part has hereunto 
set her hand and affixed her seal on the day and vear first hereinbe¬ 
fore written. 

CAROLINE BRITTON, [seal.] 

Signed, sealed and delivered in the presence of 
WILLIAM POWELL. 
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District of Columbia, ss: 

I, Theodore L. Baker, a Notary Public in and for the District of 
Columbia, do hereby certify that Caroline Britton, party to a certain 
deed bearing date of the 20th day of August, A. D. 1914 and here¬ 
unto annexed, personally appeared before me in said District the said 
Caroline Britton, being personally well known to me as the person 
who executed the said deed, and acknowledged the same to be her act 
and deed. Given under my hand and official seal this 20th dav of 
August, A. D. 1914. 

[seal.] THEODORE L. BAKER, 

Notary Public , D. C. 

. (Endorsed.) 

Received for record on the 10 day of Sept. A. D. 1914 at 10.19 
A. M. and recorded in Liber No. 3738 fob 229 et seq., one of the Land 
Records of the District of Columbia. 

R. W. DUTTON, 

Dept. Recorder. 

20 Exhibit #4. 

Filed Decernber 15, 1917. 

This indenture made this 31st day of August, in the year of our 
Lord One thousand nine hundred and fourteen, by and between 
George IV. OfTntt. Jr., trustee, of Washington. District of Columbia, 
party of the first part, and Caroline Britton and Carrie E. Britton, of 
the same place, parties of the second part. 

Witnesseth, that the party of the first part, in execution of the trust 
reposed in him by a certain deed of even date herewith executed by 
the said Caroline Britton and for and in consideration of Ten Dol¬ 
lars. lawful money of the United States of America, to him the party 
of the first part paid by the parties of the second part, receipt of 
which, before the sealing and delivery of these presents, is hereby 
acknowledged, granted, bargained, given, and sold, aliened, en- 
freoffed. released, conveved and confirmed and does bv these pre«ents 
give, grant, bargain, and sell, alien. enfeeoff. release, convev and con¬ 
firm unto the parties of the second part the following described land 
and premises situate, lying and being in the County of Washington. 
District of Columbia, and more particularly described as follows: 
Sublot 89 in Square 3030 together with all and particular the im¬ 
provements. ways, easements, rights, privileges and appurtenances to 
the same belonging or in any wi«e appertaining and all the estate, 
right, title, interest and claim, either at law or in equitv or otherwise 
to have, of the party of the first part, of, in, to or at all the said land 
and premises. 

21 To have and to hold the said land and premises and ap¬ 
purtenances unto the said Caroline Britton and her assigns 

for and during the natural life of the said Caroline Britton, and upon 
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her death tlion unto the said Carrie K. Britton. her heirs and assigns 
forever. 

In witness whereof, the said party of the first part has hereunto 
set his hand and seal on the day and year first hereinbefore written. 

GEORGE W. OFFTTT. Jr.. | seal. ] 

Trustee. 

Signed, sealed, and delivered in the presenee of 
HARRY S. WOLF. 

District of Columbia, ss: 

I, Harry S. A\ olf, a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that George W. Offutt. Jr., partv to a cer¬ 
tain deed bearing date on the .°>lst day of August. A. I>. 1914 and 
hereunto annexed, personally appeared before me in the said Dis¬ 
trict, the said George W. Offutt, Jr., being personally well known to 
me as the person who executed the said Deed, and acknowledged the 
same to he his act and deed. Given under my hand and official 
seal this 31st day of August. A. D. 1914. 

bEAL.1 HARRY S. WOLF, 

Xotarii Public. I). (\ 


(Endorsed.) 

Received for record on the 10 day of Sept. A. I>. 1914 at 10.20 
A. M. and recorded in Liber No. 3738 fol. 230 et seep, one <>f the 
Land Records of the District of Columbia. 

R. W. DUTTON. 

Dept. Recorder. 


22 ,l writer of Defendant . 

Filed February 11, 1910. 

******* 

This defendant, by protestation, not confessing or admitting any or 
all of the various matters and things in the Rill of Complaint, con¬ 
tained, as the same are therein averred, for answer to such parts 
thereof as she is advised it is necessary and material for her to an¬ 
swer, she makes answer and says: 

1. She admits that the plaintiff is a citizen of the United States 
and a resident of the District of Columbia. 

2. She admits that she is a citizen of the United States and a resi¬ 

dent of the District of Columbia, and that she is a sister of the plain¬ 
tiff. 1 

3. Answering the third paragraph she says that her mother, Caro¬ 
line Britton, the decedent, resided at Girardsville, Pa.; that James S. 
Britton, the father of the plaintiff and this defendant, and husband 
of Caroline Britton, departed this life on the 13th of February 1900, 
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and she says that no will of her father has ever been recorded and 
probated, or offered for probate and record. {She admits that her 
brother, Charles N. Britton, deceased, departed this life on March 8, 
19(K>, and left surviving him as his only heirs at law and next of kin 
the plaintiff and this defendant. 

This defendant further says that contributions on the part of the 
plaintiff from his salary were very meager and that their mother was 
supported by the efforts of this defendant from her salary. 

4. Answering the fourth paragraph this defendant says 
*2.4 that January 1910 her mother was ill, as set up in this para¬ 
graph, and it was necessary for her to l>e treated at a hospital 
at Fountain Springs, Pa., and she denies that the plaintiff expended 

for the care of their mother the sum of Two hundred and fifty dol- 

•/ 

lars ($250.00) more or less, as set up in this paragraph. On the con¬ 
trary, she says that her mother’s hospital expenses amounted to One 
hundred & sixtv-five dollars which were paid in cash, being part of 
the estate of her father, and that no part of said money was con¬ 
tributed as the money of the plaintiff. 

This defendant says that she came to Washington alone and ob¬ 
tained a position in the Bureau of Engraving Printing, and her 
brother likewise came to Washington, and they lived separately, and 
it was upon her persuasion that her mother was brought to Washing¬ 
ton, and upon her coming to the city, the plaintiff and the defendant 
lived together with their mother, as is hereinafter more fully shown. 

5. Answering the fifth paragraph, thisdefendantdenies that the sum 
of Two thousand dollars ($2,000.00), which he admits he received 
from his mother, was the fund realized from his father’s estate, but, 
on the contrary, she says it was the personal fund of her motherdrawn 
from her bank account and given to the plaintiff for the purpose of 
buying the property herein set up, and at the same time her mother, 
the decedent, gave to the plaintiff other sums for the same purpose. 

And she further savs that this monev was delivered by her mother 
to the plaintiff for the express purpose of purchasing the said property 
with the understanding that her son, the plaintiff, should take title 
thereof in the name of his said mother, but instead of doing so, he 
took title to the said property in his own name; that at the 
24 time of the payment of the said sum by their mother as afore¬ 
said, there was no express condition, or any condition or ar¬ 
rangements whatsoever, made with her said mother by the plaintiff 
or otherwise that at the death of their mother the said house should 
go to plaintiff and defendant in equal parts. 

This defendant further denies that her mother in letters and con¬ 
versation so stated and if there are any such letters she calls for the 
production thereof. 

And this defendant further denies that upon numerous occasions 
thereafter her mother stated to plaintiff and to others that this was 
her intention and that this defendant was a party to said under¬ 
standing. and intended that the house to he secured was to be held in 
the manner aforesaid. 

6. This defendant denies that money advanced to purchase said 
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property was paid by her brother, the plaintiff, to her knowledge, and 
if any sum has been so paid, it was returned by her mother. 

The defendant says at this time her brother was not in funds and 
that she was supporting her mother and her brother out of her salary 
of Fifty dollars ($50.00) a month in the government employ and 
that while her brother, being the man of the house, made all such 
payments and took receipts therefor in his own name, the money was 
supplied by her mother and herself with which said payments" were 
made. That the pro|>erty set up in this paragraph, being the real 
estate in controversy, was paid for by funds of her mother and by 
contributions thereto bv this defendant out of her earnings as afore¬ 
said, and that any small sum contributed thereto by her brother from 
time to time, was in lieu of payment for bis board and lodging while 
living with herselt and mother in said house. 

-•*> And this defendant says that the said proj>erty set up in 

this paragraph was conveyed to plaintiff in fee as therein re¬ 
cited, but contrary to the intention of the decedent, her mother, at 
the time of the payment of said fund, and that her brother when re¬ 
quested. from time to time, to convey the said property to her mother, 
the true purchaser and owner thereof, stated he only held same in 
trust for his mother and would convey the same. 

And this defendant says that the re-payment to the Building Asso¬ 
ciation was made by the plaintiff, but was made, as hereinbefore 
recited, by her mother and by money out of her own earnings in¬ 
stead of contributions by the plaintiff as hereinbefore recited. 

And this defendant further denies that the sum of Seventeen hun¬ 
dred dollars ($1,/00.00) claimed to be paid by the plaintiff was paid 
out of his own funds, but on the contrary was paid the same as other 
payments made as herein recited. 


7. Answering the seventh paragraph this defendant denies that at 
the time the title to the said real estate was taken in the name of the 
plaintiff it was understood and agreed that he was to hold same upon 
the trust that plaintiff's mother was to enjoy the same for her lifetime 
together with plaintiff and defendant and that upon her death the 
same should go, by w ill or descent, to plaintiff and defendant in equal 
shares. But on the contrary says that her mother was the true and 
only owner of said property and as evidence thereof, upon the re¬ 
lated request on the part of her mother and herself that the title 
should l>e conveyed to her mother who was the true owner thereof. 

the plaintiff did by deed dated the 18th of .July 1910. convey 
26 to the said Caroline Britton, mother of this defendant, the said 
real estate, being Lot numbered eightv-nine (.SO) in Square 
Three thousand and thirty-six (3086), being the dwelling house in 
which they were then living, and that said deed is a deed in fee sim¬ 
ple, has no recital of any trust whatsoever, but is an absolute con¬ 
veyance of the said real estate to the said Caroline Britton, and the 
said deed was received for record on the 13th of July 1910, and re¬ 
corded in Liber 3323 at folio 417 et seq., of the Land Records of the 
District of Columbia, and that her mother, the said Caroline Britton, 
continued to be the fee simple owner of said property up to the time 
of the conveyance thereof as hereinafter more fullv showm. and that 
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the plaintiff conveyed the said real estate to his mother because she 
had mhanced all the payments therefor and because she insisted that 
the title he conveyed to her; that she was the owner thereof and that 
it was conveyed by the plaintiff to his mother without any conditions 
or limitations, or any trust estate or any understanding' whatsoever 

and the property was conveyed to the said Caroline Britton as the fee 
simple owner thereof. 

This defendant further says it is true her mother used the proceeds 
of the life insurance money in extinguishment of the trust* men¬ 
tioned, the same being her absolute property which she was entitled 

Sm'° *!T s,le ,1, ' ni,,s <l><- Three hundred dollars 

($300.00) paid out by her mother was funds of her father’s estate 

f «ic- aa* , mt sa ," 1 TI,ro ° hundred dollars ($300) the suni 

of $16o.00 was used for the purpose of the hospital expenses of her 
mother with the consent of herself and brother at the time her mother 
was confined to the hospital, and set forth in the fourth para- 

1 > graph of this answer to the bill of complaint, and the balance 
retained by the plaintiff. 

And this defendant further says that in all the transactions in con- 
nectwn with the purchase of the real estate in question the said plain¬ 
tiff acted entirely for his mother, although the said transactions may 
appear m the name of the plaintiff, for the reason that in the first in¬ 
stance lie took the deed m Ins own name instead of that of his mother 
as he should have done, which lie subsequently corrected bv the con¬ 
veyance of the property to his mother as hereinbefore set up 

And this defendant further says that during this time the entire 
family, including her mother, her brother, the plaintiff herein, and 
henself, were kept and supported by this defendant out of her salary 
of Fifty dollars ($.>0.00) a month; that her brother at this time hail 
no earning capacity; that he had just completed a course in dentistry 
and was endeavoring to practice; that he had left the Armv a few 
weeks before the defendant, her mother and himself moved into the 
property in question and that during all of said time his means were 
limited and he would not even pay for his board and lodging al- 
though he attempted to establish his office in the house they occupied. 

And this defendant says that his course of conduct was such that it 
was almost impossible to live with the plaintiff; that he abused this 
defendant and her mother to such an extent that she had to threaten 
him with legal proceedings: that he was exceedingly unkind and 
cruel to both of them: that if his course of conduct had been kinder 
they would not have insisted upon the payment of any money for 
his board and lodging, but he was such a disturbing element that 
os they were finally forced to seek legal advice, and on Febru¬ 
ary 20. 1913, at the request of Counsel for the defendant, the 
plaintiff was required to pay Ten Dollars ($10.00) a week 
which he agreed to pay, if he desired to continue to live in the house 
and in addition thereto be was not to disturb this defendar • or her 

Z m WRS f ', mhcr ,ol<1 "l a ,‘ u ' ,on faiInre to T >a ' r the Ten 

Dollars ($10.00) a week or to peaceablv conduct himself in the house 

appropriate legal proceedings would lie instituted against him. He 

was further told that his mother and sister entertained for him the 

3—3148a 
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kindliest feelings and hoped that pleasant relations would in future 
exist between them. The strain upon the defendant in supporting 
the entire family out of her salary was such that she required at least 
some assistance from her brother for the support of the family, as he 
was an able bodied man and she felt that he should contribute to his 
own support. She was not asking any assistance from him to sup- 
|H>rt herself or her mother, as she was supporting her mother and her¬ 
self out of her salary and would have leen willing even to support 
her brother but for his unkind conduct. 

8. Answering the eighth paragraph this defendant says that after 
his marriage plaintiff continued to live at the house live months. IIo 
occupied four rooms and contributed very little to the support of the 
family. At this time he began to exercise the right of ownership 
of the house and it wa< then that the defendant and her mother in¬ 
sisted that the legal title to this property he placed where it Itelonged, 
that is in her mother, and upon their insistence, without any condi¬ 
tion, limitation or agreement of any kind whatsoever as to how the 
property was to he held, tin* said deed aforesaid was executed by the 
plaintiff to her mother. This defendant denies that her 
’-9 mother in receiving legal title did so upon any understanding 
<>r agreement whatsoever, or that the said property should l>e 
held upon the same use* and trusts uj>on which the plaintiff now 
claims he had previously held the same. She denies that the plain¬ 
tiff had previously held the property under any trust but so vs he had 
erroneouslv taken title thereto. 


She denies further that her mother promised plaintiff. a< recog¬ 
nition of any agreement between him and her and as a duty imposed 
upon her by said uses and trusts she would at her death j>ermit said 
real estate to go in equal parts to plaintiff and defendant. 

And she denies further that her mother seemed to he of the opin¬ 
ion that the property would go to plaintiff and defendant in equal 
parts bv operation of said will. She denies further that on any occa¬ 
sion her mother said. “Your father’s will covers that; you know it 
will go to you and Carrie after 1 am gone, as your father intended.” 
or that her mother upon numerous occasions and to numerous people 
expressed any such intention, or that it was mutually understood and 
agreed l>v and let ween their mother, her brother and herself, as in 
this paragraph alleged, that her mother held the legal title to said real 
estate as a home for them all to take the place of the house at Girards- 
ville, which had been their common home. 


And this defendant says that the propertv at Girardsville had no 
connection whatever with the real estate purchased here; that the said 
real estate to which the mother held title, as hereinbefore shown, was 
acquired in November 190S. and that the real estate in Girardsvile 
was not sold until February 1910. and that the proceeds thereof were 
received bv her brother. 


80 9. Answering the ninth paragraph this defendant says that 

during the time that the plaintiff held the said real estate, and 
lefore plaintiff, defendant and their mother occupied the same, 
plaintiff was in receipt of the rent and applied the same to the ex- 
lenses of maintaining the property, and that after the transfer of the 
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property to her mother by deed the plaintiff did not pay any taxes 
and the property was sold for taxes in 1010. and this defendant re¬ 
deemed the same and has paid all taxes ever since and has paid other 
expenses on tlie said property. 

Ami this defendant further says that the sum of money set up in 
this paragraph as having been expended hv the plaintiff was made bv 
him as hereinbefore set forth, and not bv reason of anv understand¬ 
ing between the parties as to the disposition of the real estate at the 
time of their mothers death. 

10. Answering the tenth paragraph defendant denies that the 
plaintiff advanced large sums of money for the defendant and her 
mother, as set forth in Exhibit *'I) . l»ut on the contrary says, as here¬ 
inbefore set up, it was her earnings that supported the family, and 
money that she had to borrow from a relative to enable her to meet 
snd payments. That the only clothes that the plaintiff bought for 
Ins mother wa< during Christmas when he gave her a silk waist and 
a skirt and later in June gave her a hat. total cost of all of which did 
not exceed Hfteen dollars ($1.>.00). That the automobile was 
plaintiffs own property, obtained by him for his personal use, and 
that he subsequently sold it and retained the proceeds. That tho 
automobile was not purchased jointly for the plaintiff* and his mother, 
that hei mother had no use for an automobile, nor did she claim any 

ownership thereof, and upon the sale the plaintiff retained 
•»1 the proceeds thereof. 

That of the amount of money contributed from time to 
tune by the plaintiff, this defendant savs that it was the money re¬ 
ceived from the sale of the house at Girardsville, the full amount of 
which should have been given to his mother, as the agreement on 
the part of himself and the defendant at the time of the sale of the 
said property was to the effect that they would both renounce any in¬ 
terest thev had in their father's estate and that their mother should 
have full benefit thereof, but instead of turning over the proceeds of 
the sale of said house to his mother, as he had agreed to do. the plain¬ 
tiff retained the same, only paying out small sums from time to time, 
and that the.larger part of said amount realized from the sale of said 
house at Girardsville was retained by the plaintiff, said sum being 
largely in excess of any sum that the was entitled to. 

And this defendant denies that the plaintiff advanced over and 
above the monev he reeei\cd die sum of Eight hundred and seventy- 
seven dollars ($877.00). On the contrary, she avers that he received 
and retained a sum largely in excess of the share he was entitled to 
retain, and that as a matter of fact, as hereinbefore shown, the en¬ 
tire amount should have been paid to his mother under their agree¬ 
ment at the time of the said sale of the said house, which, as before 
shown, was long after the purchase of the propertv. the subject of this 
litigation. 

And this defendant further savs that the bonds in the sum of Nine 
hundred dollars ($900.00), which the plaintiff in this paragraph ad¬ 
mits lie still holds, are the propertv of the plaintiff and this defend¬ 
ant. and that she is entitled to one-half thereof, and she pravs 
92 this Honorable — will require the plaintiff to deposit said 
Ixinds and the interest thereon in the Registrv of this court 
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.and that they Ik? devided. one-half thereof to the plaintiff and one-half 
to this defendant, and awarded to her hy proper decree of this court. 

11. Answering the eleventh paragraph this defendant says that 
her mother did execute a will sometime in 1913, hut is informed that 
afterward she destroyed the same. And this defendant says that no 
will was left hy the decedent at the time of her death and that she 
died intestate. 

12. Answering the twelfth paragraph defendant says that the 
plaintiff became estranged from his mother and this defendant 
through his own fault and not on account or because of imaginary 
grievances, hut solely on account of his misconduct, had behavior and 
cm el tv on his part against her mother and herself; that she in no 
wav strengthened her mothers feeling against her son, hut on the 
contrary did everything possible to have her brother sec the error 
of hi* wav. IIis conduct caused both her mother and herself great 
grief and many times she endeavored to have him mend his ways. 

She further denies that her mother was an illiterate person, as 
charged in this paragraph, hut she savs that her mother i>efore her 
marriage was a teacher in public schools and also in Sunday schools, 
took and interest in public affairs and was an educated woman; that 
her mother was not easily influenced, hut on the contrary was a 
woman of strong character. 

And this defendant says she never exercised any influence whatso¬ 
ever over her mother, and that she and her mother were 
.1.1 oi liged to serve upon plaintiff formal notice to quit the prem- 
ise^ hv reason of plaintiff s conduct and his cruelty, and that 
when plaintiff did leave the premises it was only after repeated re¬ 
quests on the part of his mother and the service of the summons 
upon him. 

13. Answering the thirteenth paragraph this defendant says that 
<>n August 20. 1014. her mother executed deed to George W. Offutt. 
.Tr.. as trustee, for the real estate*, the subject of this controversy, being 
sublot SO. Square 303i>. in trust to convev the same to the said Caro¬ 
line Britton for and during her natural life, with the remainder in 
fee to Carrie E. Tlritton of the City of Washington. District of Colum¬ 
bia. and that after the conveyance of the said real estate from the said 
Caroline Tlritton to the said George W. Offutt. .lr.. the said George W. 
Offutt. -Tr., by deed dated the .list dav of August 1014. conveved the 
said real estate unto the said Caroline Britton for the term of her 
natural life and upon her death to the said Carrie E. Britton, her 
heirs and assigns forever. This defendant says that the said Carrie 
E. Britton is the defendant named herein and the said Caroline Brit¬ 
ton is the mother of the defendant. 

And this defendant savs that the deed from the said Caroline 
Britton to George W. Offutt. .Tr., was recor !e 1 on September 10. 
191*1. in Tiber .><38, at folio 220 et seq., of the land records of the 
District of Columbia, and the said deed from George W. Offutt, Jr., to 
Caroline Britton for life, with remainder to Carrie E. Britton in fee. 
was recorded on the 10th day of Septeml>er 1914. in Tiber 3738, at 
folio 230 of the land records of the District of Columbia. 

And this defendant says that the consideration in -aid deed was the 
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love and affection of the said Caroline Britton for this defend¬ 
ant and in recognition of the support she had given her 
mother during her lifetime and so as to make ample provi¬ 
sion for her after her death. 

And this defendant denies that the giving of said deeds was the re¬ 
sult of a conspiracy, as charged in this paragraph of the hill of com¬ 
plaint, or that it was in fraud upon the plaintiff practiced by the de¬ 
ceased or influenced bv this defendant. 

And this defendant further shows unto the Court that her mother, 
the said Caroline Britton, departed this life on the 22nd of Novem¬ 
ber 1915: that from the time of the conveyance of the said real estate 
by the plaintiff to the said Caroline Britton, which was recorded 
among the land records on the 13 dav of July 1010. up to the time 
of the death of the said Caroline Britton, the plaintiff made no claim 
of any interest in the said property or any right to any part thereof 
at the time of the death of his mother, nor did the plaintiff dispute 
the right of his mother to convey said project v, retaining a life 
estate for herself and the remainder to her daughter in fee. and that 
a period of nearly a year claused between the recording of the said 
deeds and the death of his said mother, yet at no time did the plain¬ 
tiff onestion the right of his mother to execute said deeds and create 
said life estate and it was not until after the death of his mother did 
he attempt to assert anv claim to a one-half interest in said property, 
which said claim was first asserted by him in this bill of complaint 
filed herein. 

And this defendant further says that the plaintiff well knew that 
his mother desired to make ample provision for this defendant in the 
event of her death bv giving to her the fee in said nropcrtv after the 
expiration of said life estate, and the plaintiff in her lifetime 
55 did not question her right so to do. 

And this defendant, since the death of her mother on No¬ 
vember 22. 10b). the time legal title to said real estate was vested in 
her. greatly repaired and improved the said property apd expended 
therefor a sum in excess of Five hundred dollars ( $500.00), consist¬ 
ing of a change in the heating sv«tem. repairs and improvements to 
the roof, and the building generally. 


And this defendant further savs that her marriage took place about, 
a month before the death of her mother. 

14. Answering the fourteenth paragraph this defendant savs that 
she at no time attempted to influence her mother in the disposition of 
her property or in the execution of said deeds, or in the said will here¬ 
inbefore referred to. 

15. Answering the fifteenth paragraph this defendant admits her 
mother died on the 22nd of November 1915, as set forth by her in 
answer to one of the previous paragraphs, and she denies that in 
equitv and good conscience the plaintiff is entitled to have set aside 
for him one-half of the proceeds of the aforesaid real estate, but on 
the contrary she says he well knows that she is entitled by reason of 
her care and attention to her mother, and all the conditions and cir¬ 
cumstances involving their relations, to have vested in her the said 
fee simple to said real estate, and she says that the said deed should 
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not be sot aside as it was the voluntary act of the decedent, of which 
the plaint iff had full knowledge during the lifetime of the decedent. 
And says the plaintiff hv his said hill docs not show himself entitled 
to the relief prayed for. 

And now having fully answered this defendant prays that 
• >(> the plaintiff he required to deposit in the Registry of the 

Court the said bonds in the sum of Nine hundred dollars 
($900.00), and the interest thereon, as set up in the tentji paragraph 
of the hill of complaint and that one-half thereof he awarded this 
defendant. 

And now having fully answered this defendant prays that the said 
hill of complaint in all other respects he dismissed. 


ALEXANDER WOLF. 

Attorney for Defendant. 


CARRIE E. OARLOCK 


District of Columbia. To mt: 

Carrie E. Oarlock being first duly sworn on oath depose* and savs 
that she is the defendant named in the foregoing answer by her sub¬ 
scribed: that the matters and things therein set forth upon her own 
knowledge are true and those set forth upon information and belief, 
she believes to be true. 

CARRIE E. GARLOCK. 


Subscribed and sworn to before me this 10th dav of February 1910. 
I sea l. 1 r CII E( )DO R E L. It A K E1J 

X of ary Da/dir. D. (\ 


Decree. 


Filed October 23. 1917. 

******* 

This cause came on to be heard at this term; thereupon, after the 
opening statement of Counsel and upon consideration of the 
37 bill of complaint and the deeds referred to therein, and the 
oral motion of Counsel for the defendant that the said bill l>e 
dismissed: and after hearing argument of Counsel for the respective 
parties, it is bv the court this 23d dav of October 1917. 

Adjudged, Ordered and Decreed that the said bill of complaint 1 k> 
and the same is hereby dismissed with costs. 

Rv the Court 

ASHLEY M. GOCLD, 

./ nut ire. 

From the foregoing decree the plaintiff. Emlvn .1. Rritton. notes 
an appeal, in open court, to the Court of Appeals, and bond on ap¬ 
peal is hereby fixed at Two hundred dollars for costs. 

Bv the Court 

ASHLEY M. GOULD. 

.last ice. 
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November 15, 1917. 
December 5, 1917.- 
Januarv 2. 191S. 


Memoranda. 

—Hond on appeal $200.00 approved and filed. 
—Time to file transcript of record extended to 


Stipulation of Counsel. 
Filed December 15. 1917 


It is hereby this 13th day of December, A. 1)., 1917 stipulated by 
and lietween Emlyn J. Britton, plaintiff and Carrie E. Gar- 
•>s lock, defendant, that the plaintiff may file in this cause now 
for then as the exhibits to the Bill of Complaint filed herein, 
the following documents; as Exhibits 1-4: 

1. The original deed dated November 13 and recorded November 
21. 1908 in Liber 3199, folio 22 of the Land Records of the District 
of Colombia from William Gain, trustee, to Emlyn J. Britton. 

2. The original deed dated and recorded July 13, 1910 in Liber 
3323, folio 417 of the Land Records of the District of Columbia from 
Emlyn J. Britton to Caroline Britton, deceased. 

3. Deed dated August 20, 1914 and recorded September 10, 1914, 
in Liber 3738 at folio 229 et seq. from Caroline Britton to George W. 
Offutt, Jr., trustee. 

4. Deed dated August 31, 1914, recorded September 10, 1914 Liber 
3738 folio 230 et seq. from George W. Offutt, Jr., trustee to Caroline 
Britton, et al. 

CHARLES V. IMLAY, 
Attorney for Plaintiff , Emlyn J. Britton. 

ALEXANDER WOLF, 

Attorney for Defendant . Carrie E. Garlock. 


Assignment of Errors. 
Filed December 15, 1917. 


The above plaintiff assigning error in the decree rendered by the 
Court in the al>ove-entitled cause respectfully submits that in and by 
said decree, the Court erred as follows: 

39 1 . That the Court below erred in holding that the Bill of 

Complaint filed in said cause contained no matter of equity 
upon which the relief prayed therein might be granted. 

2. That the Court erred in dismissing said Bill of Complaint. 

3. That the Court erred in bolding that the plaintiff was not en¬ 
titled to show by extraneous evidence that the absolute deed from 
him to bis mother of July 13, 1910. imposed upon his mother a re¬ 
sulting trust in favor of the plaintiff and defendant. 
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4. That (he Court erred in holding as irrelevant averments of the 
9th and 7th Paragraphs of said Mill of Complaint that the title re¬ 
ceived by plaintiff under the deed of November Id, 1908, from Wil¬ 
liam (lain, trustee, was upon a common understanding l>etween the 
plaintiff, defendant and their mother that plaintiff should hold said 
title for the common benefit of all three. 

*>. That the Court e rred in holding that the averments of the Bill 
of Complaint of payments by plaintiff on account of the purchase 
price of the real estate involved were unim|>ortant in view of the fact 
that said payments were made prior to July Id. 1910, the date of the 
deed from plaintiff to his mother. 

9. That the Court erred in holding that the payments made by 
plaintiff since July Id, 1910 for taxes, general and special, water 
rents and the general up-keep of the premises, and the funds paid 
by plaintiff for the support and maintenance of defendant and 
plaintiffs mother were not cvid< nee tending to show a resulting trust 
in favor of plaintiff and defendant. 

7. That the Court erred in not holding that the averments 
49 of Paragraph 11 of the Bill of Complaint as to the execution 
of a 1-st will and testament by plaintiff s mother, in which she 
devised the real (‘state involved in equal parts to plaintiff and de¬ 
fendant. were evidence tending to show a resulting trust in favor of 
plaintiff at the time of said convevance of July Id, 1910. 

8. That the Court erred in holding that the averments of the Bill 
of Complaint were not sufficient to establish a resulting trust in favor 
of plaintiff and defendant. 

(TTABLES V. IMLAY. 

Attorney for Plaintiff. 

In Acknowledging sendee I do not admit but expressly deny that 
the Court held a* in the specifications set forth, except as in the 1st 
specification. 

ALEXANDER WOLF. 

Att’y for Def. 

Nov. 24/17. 


Designation of DeenrtJ. 

Filed December 15, 1917. 

******* 

The Clerk will please prepare the record for appeal in the above- 
entitled cause to the Court of Appeals of the District of Columbia to 
consist of the following records: 

1. Bill of Comnlaint and exhibits. 

2. Answer of defendant. 

d. Stipulation of Counsel and exhibits admitted bv said stipula¬ 
tion. 

4. Final decree dismissing bill. 

5. Appeal, notation of bond fixed. 
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6. Memorandum of appeal bond including approval thereof. 
41 7. Assignment of Errors. 

8. This designation of record. 

CHARLES V. LMLAY, 

Attorney for Plaintiff. 


Service acknowledged this 13 day of December, A. D., 1917. 

I ALEXANDER WOLF, 

Att’y for Defendant . 


42 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 41, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
pail of this transcript, in cause No. 34013 in Equity, wherein Emlyn 
J. Britton is Plaintiff and Carrie E. Garloek is Defendant, as the 
same remains upon the files and of record in said Court. 


In testimony whereof. 1 hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
28th dav of December, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3148. Emlyn J. Britton, appellant, vs. Carrie E. Oarlock. Court of 
Appeals, District of Columbia. Filed Dec. 29. 1917. Henry W. 
Hodges, clerk. 
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^jourt of jistrict of ^olumbia. 


January Term, 1918. 


No. 3148. 


EMLYN J. BRITTON, Appellant, 


VS. 

CARRIE E. OARLOCK, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT. 


As this appeal arises from a decree dismissing the bill of 
complaint upon the oral motion of counsel for appellee at 
the trial table (Rec., p. 22), without reference to appellee’s 
answer and without the taking of testimony, the allegations 
of the bill of complaint, it is submitted, must be taken as 
admitted for the purpose of this argument. These allega¬ 
tions are detailed in reference to the matters of law discussed 
herein, but in brief they are as follows: 

It 



The appellant, the appellee, his sister—plaintiff and de¬ 
fendant respectively below—and their mother, Caroline Brit¬ 
ton, deceased, had their home prior to 1008 at Girardsville, 
Pa. Here their father, James S. Britton, had died in 1900,’ 
leaving a will, the effect of which—because of the death of 
the third child intestate—was to give all his property to the 
mother for life with remainder to the brother and sister, the 
parties here. The brother, because of the inadequacy of the 
fathers estate, began in 1900 to contribute to the mother’s 
support. In 1908 brother and sister, now living in the Dis- 
trict, planned to purchase a house, to be a home for all three. 
In accordance with this plan the brother in 1908, with some 
initial payments with his own cash and $2,000 of funds 
sent by the mother, bought the house described in the bill of 
complaint, to which the mother came and in which the three 
lived for several years as a family. 

The title to the house the brother took in his name, but 
upon the understanding among the three that he was to hold 
the same for the lienefit of all three. A pre-existing incum¬ 
brance of $3,000 was paid in 1910 by $1,700 of the 
brothers money, $1,000 of the mothers, and $300 of 
the fathers estate. At the same time the incumbrance was 
released o1 record a deed was made and recorded by which 
the brother conveyed the title to his mother. This deed 
though alisolute upon its face, was delivered for onlv a nom- 
ll,ul (onsK leration, upon the oral understanding that the 
mother would henceforth hold for the benefit of all. as the 
irother had theretofore. The.deed was to quiet the mothers 

fear that the brother’s forthcoming marriage would deprive 
her of a home. 

The mother in 1014. by means of a third party acting as a 
mere conduit of title, converted the title into a life estate in 
her and a remainder in fee in the sister. This bv the 
mother’s death, in 1915, vested the entire legal estate in the 
sister. These conveyances of 1914, made without nnv real 
consideration from the sister or any one else, appellant con- 



tends are subject to a trust in his favor as to a one-half in¬ 
terest. 

The assignments of error (Rec., p. 23), though attempt¬ 
ing to state particular findings on questions of law as to 
which error is assigned, are all comprehended in the one 
proposition that it was error for the court l>elow to hold that 
the bill does not make a case. The appellant submits that it 
does. 


APPELLANT TOOK TITLE BY DEED OF 1008 AS 

TRUSTEE. 


I rior to the purchase by apjK*llant of the realty here in 
question the father and brother of appellant and appellee 
had died, leaving the latter and their mother the remaining 
members of the family (Bill of Complaint, par. 3, Rec., 
p. 2). Appellant and appellee lieing then in the District of 
Columbia, with their mother, planned to secure in the Dis¬ 
trict a home for them all (Ibid., pars. 4 and 5, Rec., p. 
2). The real estate that came to appellant by the deed of 
November 13, 1008 (Ibid., par. 0, Rec., p. 3), was thus for 
them all. And into it went the $2,000 in which all three 
were interested in common as proceeds from the father’s 
.estate (I/nd., pal's. 5 and 0, Rec., pp. 2 and 3). Conversa¬ 
tions of the parties and letters between appellant and his 
mother at the time show clearly that the intention of all par¬ 
ties was that the real estate thus acquired was to l>e occupied 
as a home in which the mother would live, during her life¬ 
time and which at her death would go to brother and sister 
in equal parts—the same disposition which would have been 
made of said $2,000 fund had it l>een distributed according 
to the will of the father (Ibid., par. 3, Rec., p. 2; Exhibit A, 
Rec., p. 7). That it was appellant’s intention to take the 
legal title thus subject to equitable interests in mother and 
sister is evidenced not only by these facts but by the manner 




in which he liad previously, over a long period of time, cared 
for his mothers wants. 

Because, therefore, the common fund of $2,000 went 
into the property and localise there was a clear intention 
that the house should he purchased for the lonelit of all 
three, it is submitted that when appellant took title there 
was a resulting trust in favor of all three. He became 
seized of the legal title as trustee for the common lonefit of 
all three during the life of the mother and ii]>on her death 
for distribution lietween himself and sister. 

That there may he a parol trust in lands hv “implica¬ 
tion or construction of law” is expressly provided bv the 
statute of frauds, Code I). C., sec. 1118: 

“\\ here any conveyance shall Ik* made of any lands 
or tenements |>v which a trust or confidence shall or 
may arise or result by the implication or construc¬ 
tion of law, or he transferred or extinguished by an 
act or operation of law, then and in every such case 
such trust or confidence shall he of the like force and 
effect as the same would have been if this statute had 
not l>een made.” 

Resulting trusts, that is, are excepted from the require¬ 
ments of a writing. And the principles relative thereto were 
declared in the case of Meech vs. Smithsonian Institution 
(1898), 169 U. 8., 398 (reversing 8 App. I). C., 490). 
Here the court construing the statute of frauds as contained 
in Comp. Stat. I). C., 231, sees. 8, 9 — practically identical in 
language to sec. 1118 of the Code—holds that the effect of 
,soc. 9, practically identical with the proviso quoted above, 
is to permit resulting trusts. 

“There is no statute in force in this District,” the court 
says, “such as is found in some States, putting an end to 
implied and resulting trusts.” 

The doctrine of resulting trusts was also clearly recognized 
in McCartney vs. Fletcher , 10 App. I). C., 572, and McIntosh 
vs. Green, 25 App. D. C., 456. 







Among (ho instances where resulting trusts may arise in 
this way are the following: 

1. “Where an estate is purchased in the name of 
one person, hut the money or consideration is paid 
by another. 

-• “W here there is a disposition of property upon 
trusts which are not declared, or are only partially 
declared, or are illegal. 

3. “W here a conveyance is made without any con¬ 
sideration and it appears from the circumstances that 
the grantee was not intended to take l>encficially. 

4. “W here a person standing in a fiduciary rela¬ 
tion uses fiduciary funds or assets to purchase proj>erty 
in his own or a third person s name.” 

30 Cvc. 104. 

•> 7 

The first proposition is clearly supported hy the wise of 
Mecch vs. Smithsonian 1 nstitntion (supra). There title was 
taken hy a Mrs. A very to lands for which the consideration 
was paid hy Mr. Avery upon an oral understanding that she 
would make a will in favor of the Smithsonian Institution. 
The court says (p. 407): 

“Tho general proposition is unquestioned that, 
where upon a purchase of property the conveyance of 
the legal title is to one person while the consideration 

I < a)) thei \ an implied or resulting trust im¬ 
mediately arises, and the grantee in the conveyance 
will he held as trustee for the party from whom the 
consideration proceeds.” 

And this proposition and the other geneial propositions 
are supported hy a great weight of authority. 

39 Cvc., 104, cases cited; Perry on Trusts, etc. 

• 

It is submitted that the facts as recited bring the case 
within the first and fourth proposition, the estate being 
purchased in the name of appellant for appellee and his 
mother, and the purchase being made with funds that were 
held by the mother its fiduciary funds. 
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TRUST RELATION EKCOONIZEI) BY MOTHER. 


With the legal title standing in tlie name of appellant 
subject to an incumbrance of $3,000 to a building associa¬ 
tion (bill of complaint, par. 0, Rec., p. 3) the mother did 
not hesitate to advance the further sum of $1,300 to help 
pay off said incumbrance (Ibid., par. 7, Rec., p. 3). Had 
she viewed the title in appellant as anything else than one 
in trust for them all it is clear she would not have advanced 
this additional money. 

To the extent of this additional contribution by the mother 
to that extent appellant's equitable obligations in the prem¬ 
ises ljccamc greater. 

Perry on Trusts, 6th ed., p. 1*20; cases cited. 


Nor does the fact that this further contribution of the 
mother was made subsequent to the vesting of the legal title 
in the appellant render her beneficial interest any less valid. 

In Lenj v*. Mitchell, 114 S. W., 17*2 (Ct. Civ. App. Texas). 
(1908), a husband bought real estate in his own name, 
giving his note in payment of the purchase price. Because 
the note was paid su!>sequently with funds of the wife, the 
court enforced the original intention of the thirties that title 
in the husband should be for tbe benefit of the wife. To 
the same effect are (Mchrixt vs. Ilronii and (inn/ vs. Jordan 
( infra). 


AI TELL A NTS () W N PA Y M E NTS ON PU RC HAS E 
PRICE, ETC., IN FURTHERANCE OF SAID TRUST. 


The allegations of appellant's bill show that his contri¬ 
butions to the purchase price, taxes and upkeep of the real 
estate in question were made as follows: $100 of his own 
money in October, 1908; $*2,000, part of his father's estate, 
in which he was interested with his mother and sister, No- 



vember 14, 1908; and upon the latter date, also, of his own 
money $228.98 for taxes and transfer expenses, said contri¬ 
butions being before and at the time of the deed to him of 
Novein l>er 13, 1908 (Bill of Complaint, par. (i, Keo., p. , 1 ). 
The further sum oT $1,700 he paid out of his own money 
in installments to the building association between the latter 
da e arn! the date of the deed to his mother, July 13, 1910 
(IM.). Thereafter he continual until May 7, 1913 to pay 
taxes, general and special, water rents, and bills for the gen¬ 
eral upkeep of the premises (Bill of Complaint, par. 9, Bee., 
P* ’/• 


mother took title by deed of ioio AS 

TRUSTEE. 

a. As donee of a trust estate. 

Mith the legal title thus in appellant as trustee for his 
mother and sister as well as for his own benefit the con¬ 
veyance by him to the mother of July 13, 1910 (Bill of Com¬ 
plaint, par. 8, I Be., p. 4; Exhibit No. 2, Ree., p. 10) 
merely transferred the legal title to the latter, subject to 
equitable obligations. The mother thus became the holder 
of the legal title, not only for the benefit of herself, but for 
tno lienefit of the son and daughter. 

The transfer was for a mere nominal consideration of ten 

(Exhibit No. 2, Ree., p. 10), which .nay be inquired 
into in a court of equity. ^ 

Droop vs. Ridenour, 9 App. I). C., 95. 

In the absence, then, of such consideration as is binding 
upon a court of equity, no right of a bona fide purchaser 
for value or other innocent third party arises to prevent a 
court of equity from holding that the donee-the motlier- 
oo over t le egal title subject to the same equitable obliga¬ 
tions as those by which appellant had lieen bound, in other 
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words, it is submitted, that upon the same theory by which 
a resulting trust arose in the appellant a resulting trust arose 
likewise in the mother. 

The fact that the deed upon its face is absolute does not 
extinguish appellant’s equitable interest fn the land. 

The case of Williams vs. Williams, 108 Iowa, 91 (1899), 
is ex art lv in | »oi 11 1. 1 here a lather about to move his fam¬ 

ily est, sent his son. Henry, to look up a location, and 
he, with the proceeds of the sale of the father’s farm in the 
Hast, purchased prior to 18o4 a farm in Iowa, taking title in 
the name of himself and another son, Edwin. The family 
then settled on the farm, working it jointly. Henry con¬ 
veyed the farm for a nominal consideration to Edwin in 
1881. Edwin in 1867 conveyed the land to his sister, Par- 
thenia, by a warranty deed for a fictitious consideration. 
Parthenia in 1882 conveyed by warranty deed to Henry 
also for a fictitious consideration. Henry then in 1889 pur- 
jmrted to convey the land absolutely to his wife for a nom¬ 
inal consideration. The court holds that the wife's title is 
subject to a resulting trust in favor of Edwin and the other 
children. And the court, so decides, although between the 
original deed to Ilenrv and the final deed to Henry’s wife 
there are three purported absolute conveyances. 

The court recognizes the rule that a resulting trust may 
arise where a trustee or other fiduciary buys property in his 
own name, but with trust funds, and holds that the original 
trust character of Henry’s title persisted through the whole 
chain of donees. Likewise, it is submitted, the trust char¬ 
acter of appellant’s title persisted in the donee, his mother. 

It was contended in the case cited that as the deed from 
Parthenia to Henry was a warrantv deed and piirfiorted to 
I* for the full value of $1,800 (this was held, however, to 
l>e fictitious) it created an estoppel to the claimants. This 
the court denies. No more should an estoppel l>e declared 
against appellant. Such an estoppel would under the aver¬ 
ments of the bill of complaint not do justice, but unjustly 
enrich mother and sister at, the expense of appellant the 
brother. 


i 



9 

6 . As obligor under parol agreement to hold as trustee. 

Were there not the circumstances already stated that the 
mother was the transferee without value of land held by 
appellant subject to pre-existing equities, a resulting trust 
would yet arise in favor of appellant and appellee from the 
fact that, as averred in the bill of complaint (p. 8, Rec., 
p. 4), she promised that she would hold in the same way as 
appellant had previously held; that to effectuate this pur¬ 
pose she would permit the property to go to appellant and 
appellee as in the will of her husband and their father 
(Exhibit A, Rec., p. 7), viz., to them in equal parts. 

It is not contended that this parol agreement would in 
itself create a trust, for that would be an attempt to create 
by parol an express trust contrary to the statute. But it is 
submitted that these conversations with the mother, with 
the contributions to the purchase-price made by appellant, 
are the basis upon which a resulting trust may be declared, 
where there are the other elements upon which a court of 
equity might predicate a resulting trust. 

In the case of Meech vs. Smithsonian (supra) the rule is 
laid down that if an attempt at an express trust fails claim¬ 
ant may fall back on a resulting trust, in which case the evi¬ 
dence which is not sufficient to create an express trust may 
be used to prove facts justifying a resulting trust by show¬ 
ing, that is, what was in the minds of the parties. The court 
quota? with approval (p. 408) the doctrine that such evi¬ 
dence or declarations of the parties “ar6 received not as 
declarations of a trust by parol or otherwise, but as evidence 
to show what the intention was at the time.” 

“This,” the court says, “is in accord with the general 
proposition so often enumerated, that the statute of frauds 
was designed to prevent frauds, and that courts of equity will 
not permit it to be used to accomplish that which it was de¬ 
signed to prevent.” 

Among those declarations upon which appellant relies to 
2t 




prove the intention of the mother are those in which she ex¬ 
presses her }>elief that the will of her hus1>and would operate 
at her death to pass the property to appellant and appellee 
in equal parts (Bill of Complaint, par. 8, Rec., p. 4). That 
a verbal promise to make a will will evidence the intention 
uj>on the basis of which a resulting trust will be predicated is 
held in the case of Meech rs. Smithsonian Institution 
(supra). It. is submitted that upon the same reasoning the 
mother s expression of such a belief as she had is a further 
expression of her intention to hold as trustee. 


c. As declared by will. 

The bill of complaint (par. 11, Rec., p. 5) alleges the 
making of a will in which the mother devised the projierty 
in question in equal parts to appellant and appellee; the 
names of the attesting witnesses are set forth. Had the case 
been permitted to go to trial it ought to be presumed that 
the testimony might have proved the execution of such a 
will and the contents thereof. Then, whether said document 
was in existence or not, it would have established the fact 
that the parol trust agreement had been reduced to writing. 

That an ineffective ivarol trust may liecome validated bv 
a subsequent writing is an elementary proposition. 

In Berry on Trusts. <>th edition, sec. 82, it is said: * * 

The statute of frauds will l>e satisfied if the trust can l>e 
manifested or proved by any subsequent acknowledgment 
by the trustee, as by an express declaration, or anv memo¬ 
randum to that effect, etc.” And it is held that such a sub¬ 
sequent declaration may be contained in a will, even though 
the will is not executed in a manner which satisfies the statute 
relating to wills (Ibid., sec. 90). 

It is therefore resjiectfully urged that the dismissal of the 
bill without a trial of the case prevented the appellant from 
the jxissible proof of an express trust which satisfied the 
statute of frauds. It. Is submitted that the allegations of 
paragraph 11 of the bill of complaint alone entitled appellant 
to a trial of the case upon its merits. 


TIME OP APPELLANT’S CONTRIBUTIONS TO PUR¬ 
CHASE-PRICE, ETC., NOT CONTROLLING. 

That the mother was bound by equitable obligations as to 
appellant s interest, although his contributions were lieforc 
and after the vesting of the legal title in her, is a proposition 
supported by the following authorities: 

lu the case of Gilchrist vs. liroirn, Km Pa. St., 275 (1895), 
a huslumd had taken a legal title in himself to certain land 
upon an oral understanding with his wife that she was to 
have an interest in the land corresponding to the part of the 
whole price paid by her. The wife paid a small amount 
when her husband took title, but the bulk of her contribu¬ 
tions were made by subsequent installment payments to dis¬ 
charge incumbrances upon the land. The court holds (p. 

“It is not necessary (lint the money of the wife 
should have gone into the land at the inception of the 
mis ban a s title by an actual payment of it at that 
date. It is enough if it paid as installments or 
incumbrances fall due, provided such payments arc 
made in pursuance of the contract under which the 
title was acquired, and upon the agreement that she 
is to recover the title to so much as she pays for in 
exchange for her money.” 

In the case of Gray vs. Jordan, 87 Me., 140 (1895), a 
husband I»ought a farm and had it conveyed to his wife with 
intention of paying for it himself. The wife gave her notes 
secured by a mortgage of the land to secure the jKiyment of 
the farm and the husband afterward paid the notes out. of 
his own money in pursuance of an original intention, not in- 
tending the conveyance or the payment to lie a gift to his 

wife. It was held that the wife took charged with a trust in 
favor of husband. 

To the same effect is Levy vs. Mitchell (svpra). 


APPELLANT’S INTEREST COEXTENSIVE WITH 

CONTRIBUTIONS. 


Appellant does not seek here to obtain a decree to declare 
a trust as to the whole property, but only as to one-half—a 
share no larger than the amount of the purchase-price he has 
put into the property. 

Where only part of the purchase-price is paid by the claim¬ 
ant a trust may result pro tanto (Perry on Trusts, Oth cd., 
sec. 120, p. 180). This principle was followed in Gilchrist, 
vs. Brown (supra), where the wife was permitted to recover 
to the extent of her contributions to the purchase-price of 
property taken in the name of her husband. 

SUBSEQUENT CONVEYANCES SUBJECT TO APPEL¬ 
LANT'S EQUITABLE RIGHTS. 

With the legal title thus in the mother, subject to plain¬ 
tiff’s equitable rights, the mother became estranged from 
appellant through the influence of appellee (Bill of Com¬ 
plaint, par. 12, Rec., p. 5). The mother thereupon (Ibid., 
par. 13; Ibid.) conveyed the legal title for a mere nominal 
consideration of ten dollars (Exhibit 3; Rec., p. 12) to a 
trustee upon a trust to convey the same to the mother for life 
and to appellee in fee. By a deed (Exhibit 4; Rec., p. 13) 
made a few days later the trustee again for a mere nominal 
consideration of ten dollars, conveyed the title to the mother 
for life and to the appellee in fee. (The appclloe then was 
Carrie E. Britton. Bill of Complaint, par. 2; Rec., p. 2.) 
By the suljsequent death of the mother (Ibid., par. 15; Rec., 
p. 6) the remainder came into appellee’s possession as the 
record holder in fee. 

These conveyances, it is submitted, do not extinguish ap¬ 
pellant’s equitable rights. Appellee is a constructive trustee 
as to appellant's interest, for the two reasons that: 


(1) As one of the parties to the original transactions she 
had notice of appellant’s equitable rights, and (2) in any 
ovont she took without consideration. 

In 10 Am. Eng. Ency. (1st ed.), p. 70, in speaking of 
“Constructive Trusts Arising from the Acquisition of Trust 
Property by a Purchaser with Notice or a Volunteer,” the 
rule is stated as follows: 

“The most frequent illustrations of this class of con¬ 
structive trusts is where property which is impressed 
with a trust, express or implied, is conveyed or as¬ 
signed bv a trustee to persons with notice actual or 
constructive, of such trust, or to any person whom¬ 
soever without consideration. In such cases the 
holder of the property shall hold it impressed with 
the original trust * * 

Among numerous authorities in support of this proposi¬ 
tion are Mechanics Bank vs. Seton, 1 Pet., 299; Union P. R. 
Co. vs. Me Alpine, 129 l . S., 30. >, and Albright vs. Oyster, 
140 U. S., 493. 

And in such a case the transferee will be held bound to 
perform the trust. Union P. R. Co. vs. McAtpine (supra ), 
p. 314. Equ lity can therefore decree that appellee shall con¬ 
vey to appellant the amount of his interest. 


CONCLUSION. 

The real estate here involved was purchased by the three 
parties with common funds; of the total purchase price of 
$5,328.98, appellant paid out of his own pocket $2,028.98, in 
addition to other amounts spent by him for the upkeep of 
the property (Roc., pp. 8 and 9). In $2,300 more of the 
purchase-price he had a common interest with his mother 
and sister. Ilis equitable right in the property was intended 
by all to exist when the title was in the mother and, it is 
urged, should be enforced against the property in the hands 
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of the appellee. A reversal of the decree below and a direc¬ 
tion for a trial of the cause upon its merits is therefore re¬ 
spectfully asked. 

Respectfully submitted, 

CHARLES V. IMLAY, 
Attorney for Appellant. 

(.*{(K>03) 
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lu tb? Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1918. 

No. 3148. 

EMLYN J. BRITTON, APPELLANT, 

vs. 

CARRIE E. GARLOCK, APPELLEE. 

BRIEF FOR APPELLEE. 

Statement. 

This is an appeal from a decree dismissing the bill of 
complaint. The said decree is as follows: 

“This cause came on to be heard at this term; 
thereupon, after the opening statement of counsel 
and upon consideration of the bill of complaint 
and the deeds referred to therein, and the oral 
motion of counsel for the defendant that the said 
bill be dismissed; and after hearing argument of 
counsel for the respective parties, it is, by the 
court, this 23d day of October, 1917, adjudged, 
ordered and decreed that the said bill of com¬ 
plaint be, and the same is hereby, dismissed with 
costs. 

“By the Court: Ashley M. Gould, 

(Rec., p. 22.) Justice 

Plaintiff below, the appellant, shows by his bill of 
complaint, and exhibits thereto, that he is the brother 
of the defendant below, the appellee; that by deed dated 
November 13, 1908, and recorded November 21, 1908, 
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among the land records of the District of Columbia, he 
acquired the fee simple title to lot eighty-nine (89) in 
square three thousand thirty-six (3,030), improved by 
premises number four hundred fifty-two (452) Newton 
Street Northwest, the real estate the subject of this 
litigation; that the purchase price for said real estate 
was contributed to by his mother, Caroline Britton, but 
the said property was conveyed in fee to him (Rec., pp. 
3, 9, 10); that he continued to hold the legal title to said 
property until the 13th day of July, 1910, when he con¬ 
veyed the same to his mother, Caroline Britton, by deed 
in fee, recorded the said 13th day of July, 1910, among 
tlie land records of the District of Columbia (Rec., p. 4); 
that said deed is an absolute deed, conveying the fee 
simple title to said real estate, without any reservation, 
condition, limitation, or declaration or creation of use, 
trust or confidence of anv kind or nature whatsoever 
( Rec., ])]>. 10, 11). 

That his mother continued to hold the fee simple title 
to said real estate until the 20th day of August, 1914, 
when she conveyed the same to George W. Offutt, Jr., 
as trustee, upon the trust to convey to herself an estate 
for life and remainder in fee to Carrie E. Britton (the 
appellee): that the said George W. Offutt, Jr., as trustee 
aforesaid, by deed dated the 31st day of August, 1914, 
conveyed the said real estate to the said Caroline Britton, 
for life, and the remainder therein to the said appellee, 
both of said deeds being recorded among the land records 
on the 10th day of September, 1914 (Rec., pp. 12, 13, 14). 

That the said Caroline Britton died on the 22d day of 
November, 1915, and that his bill of complaint was filed 
January 11, 1910. He prays that the conveyance of 
said real estate to Caroline Britton may be decreed to 
have been made from him to the said Caroline Britton, 
deceased, upon the uses and trusts for the life of said de¬ 
ceased and for the remainder in equal parts to himself 
(the appellant) and to his sister (the appellee). 
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ARGUMENT. 

1 . 

The Real Estate Conveyed by the Appellant, Emlyn J. 
Britton, to His Mother, Caroline Britton, Was Not 
Subject to Any Trust, Express, Resulting or Implied, 
and the Court Was Justified in Passing the Decree, 
as Nothing Was Alleged in the Bill of Complaint 
Against the Legal Effect of the Absolute Con¬ 
veyance. 

A trust does not result to the grantor upon a voluntary 
conveyance bv him. 

Clroff vs. Rohrer, 35 Md., 327. 

Hogan vs. Jacques, 19 X. J. Ch., 123. 

Jackson vs. Cleveland, 15 Mich., 94. 

Blodgett vs. Hildreth, 103 Mass., 484. 

Stephenson vs. Campbell, 114 III., 19. 

Hill on Trustees (4th Am. Ed.), 170. 

Where the deed contains a clause that the estate is 
conveyed to the grantee, his heirs and assigns, no trust 
can result to the grantor. 

Graves vs. Graves, 29 X. H., 129. 

Sprague vs. Woods, 4 Watts <fc S., 192. 

Vandervolgen vs. Yates, 5 Seld., 219. 

Grove vs. Learoyd, 140 Mass., 524. 

Gould vs. Lynn, 114 Mass., 300. 

Hill on Trustees, 170. 

Examining the bill of complaint in the light of the well- 
recognized rules of law and equity, it will be found that 
there are no facts or circumstances alleged therein that 
will permit parol testimony to be admissible, to fix a 
trust or use of any sort upon the title conveyed to the 
said Caroline Britton to the said real estate. The bill is 
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a drag-net; and is a good example of what has been called 
a “vexatious fishing bill,” which the courts have always 
regarded with disfavor. The allegation of the conver¬ 
sations with the decedent, Caroline Britton, would not 
be admissible. 

Sec. 1064, Code of Law, I). C. 


Counsel for the appellant cites numerous cases on the 
question of a resulting trust; but in all of these cases it 
should be noted that the consideration was paid by a 
person other than the one holding the legal title. The 
court held in these cases that the person taking the legal 
title held the land by way of a resulting trust in favor 
of the person making the payment therefor; and that 
this trust arises from the character of the transaction, 
and is independent of any express agreement on the 
part oi the grantee to hold in trust for the payor. 

In the instant case, the property was conveyed direct 
from the grantor, the appellant, to the deceased, the 
grantee, and is not a case in which property is bought 
with the funds of one person, and the title taken in the 
name of another. 

In the case of Meech rs. Smithsonian Institution, 
169 U. S., 398, quoted by counsel for appellant on pages 
4 and 5 of his brief, the consideration was paid by the 
husband, although title was taken in the name of his 
wife; and this case simply establishes the well-known 
rule regarding resulting trusts. The court quotes from 
Hill on Trustees, page 91; 

“Where, upon the purchase of property, the 
consideration is paid by one, and the legal title 
conveyed to another, a resulting trust is thereby 
raised, and the person named in the deed will 
hold the property as trustee of the party paying 
the consideration.” 


This case negatives the proposition set up by counsel 
for the appellant. 
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Williams vs. Williams, 1 OS Iowa, 01, quoted by counsel 

in his brief at page 8, does not sustain his contention. 

In that case the court held, that on purchasing tin* 

lands with the money furnished bv his father and 

%/ 

taking the title in himself and brother, a trust resulted 
in favor of all the children. 


The other cases cited by counsel for appellant in his 
brief are also eases where* the consideration was paid 
by one person, and the* legal title taken in another. 

The* case s of McC artney vs. Fletcher, 10 App. I). C., 
572, and McIntosh vs. (Ireen, 25 App. I). C., 456, cited 
by cemnsel for appellant at page 4 in his brief, are ne>t 
in his fave>r. On the* contrary, they support the con- 
tentions e>f the appelle*e. 

McIntosh vs. (Ireen (supra), holds that a pared agree- 
ment by one to j)urchase land in his own name, and pay 
for it with his own memev, and te) hold it for the benefit 
e>f another person, will not, if executed, create a resulting 
trust in such other person, but is vedel under the Statute 
e>f Frauds, as an attempt to create by parol an express 
trust in land; and Mr. Chief Justice Sheparel, delivering 
the opinion of the court, at page 458, said: 


“The learned justice was clearly right in tin* 
conclusion that there was no foundation upon 
which to raise up a resulting trust, and that the 
case resolved itself into an attempt to create an 
express trust in land by parol against the pro¬ 
hibition of the statute of frauds. Howland vs. 
Blake, 07 V. S., 624, 628, 24 L. Ed., 1027, 1020; 
1 Perry, Tr. 4th Ed., sec. 134; McCartney vs. 
Fletcher, 11 App. D. C., 1, 20.” 


The court in referring to the case of Howland vs. 

Blake, said: 

“Such an agreement is one creating by parol 
a trust or interest in lands, which can not be 
sustained under the statute of frauds. It is a 
naked promise by one to buy lands in his own 
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name, pay for them with his own money, and 
hold them for the benefit of another. It can not 
be enforced in equity, and is void.” 

In the case of McCartney vs. Fletcher (supra), Mr. 
Chief Justice Alvey said that the demurrers to the bill 
should have been sustained and the bill dismissed; and 
he held— 

“that the deeds being absolute in terms, without 
any reference whatever to any reserved rights or 
trust, though it is now alleged by the administra¬ 
trix of the deceased that such deeds were all 
made and intended to be in trust for the decedent 
and his heirs, that, however this may be, while 
the deeds remained in force, in the absence of any 
declaration of trust, either judicial or by writing, 
under the statute of frauds, the title, both legal 
and equitable, to the land conveyed remains in 
the grantee, Susan Fletcher.” 

The contention of appellant as set forth in his brief 
(]>. 4) that there may be a parol trust in land by implica¬ 
tion or construction of law, in the case of a deed from a 
grantor to a grantee, is in violation of section 1118, 
('ode of Law, D. C., Declaration of Trust, which pro¬ 
vides: 

All declarations or creations of trust or con¬ 
fidence of any lands, tenements, or heredita¬ 
ments shall be manifested and proved by some 
writing signed by the party who is by law enabled 
to declare such trust or by his last will in writing, 
or else they shall be utterly void and of none 
effect. 

All grants and assignments of any trust or 
confidence shall likewise be in writing, signed by 
the party granting or assigning the same or by 
such last will or devise, or else shall likewise be 
utterly void and of none effect. 

Where any conveyance shall be made of any 
lands or tenements by which a trust or confidence 
shall or may arise or result by the implication 
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or construction of law, or be transferred or ex¬ 
tinguished by an act or operation of law, then 
and in every such case such trust or confidence 
shall be of the like force and effect as the same 
would have been if this statute had not been 
made. 

Counsel for appellant bases his contention on the 
following part of seciton 1118 of the Code: 

‘‘Where any conveyance shall be made of any 
lands or tenements by which a trust or confidence 
shall or may arise or result by the implication or 
construction of law, or be transferred or extin¬ 
guished by an act or operation of law, then and 
in every such case such trust or confidence shall 
be of the like force and effect as the same would 
have been if the statute had not been made.” 

This section of the Code is a re-enactment, of and 
identical with section 7 of the statute of frauds, 29 Car., 
2, Ch. 3, and is a bar to the attempt to engraft upon the 
deed an express trust in favor of the appellant. 

The contention of the appellant is fully answered by 
the later case of McCartney vs. Fletcher, 11 App. D. C., 1. 

In the course of his opinion Mr. Chief Justice Alvey, 
he’d: 

“The statute is imperative and admits of no 
qualification. The trust must be declared in 
writing, or else it shall be utterly void and of 
none effect. To take the case out of the Statute 
of Frauds, says Chancellor Kent, the trust must 
appear in writing, under the hand of the party 
to be charged, with absolute certainty as to its 
nature and terms, before the court can undertake 
to execute it. . . 
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The Grantor (the Appellant) Is Estopped from Impeach¬ 
ing the Validity of His Absolute Deed to His Grantee. 


1 ho grantor in a deed, and those in privity with him, 
are not only estopped from disputing the deed itself, but 
every fact it recites. 

Morris vs. Wheat, S App. 1). (., 379. 


A deed can not he delivered to the grantee upon a 
condition not expressed in the instrument. 

Bieber vs. (bans, 24 App. 1). (\, 517. 

Neuman vs. Baker, 10 App. I). C\, 197. 


A grantor can not derogate from his own grant. 
Wilson rs. Riggs, 27 App. I). C., 550. 


This doctrine is founded not only on legal and ecjui- 
table principles, but is grounded on common sense and 
justice. 

The appellant-, after the conveyance of the real estate* 

to his mother in fee simple, had no further rights in or 

claim to the said real estate, or any interest therein. He 

had fully and completely divested himself of title thereto 

by his conveyance. It was an absolute deed, and his 

mother became possessed of the fee simple title therein 

and thereto, nor did he ever make any claim or assert 

any right to or title in the said real estate at any time 

prior to his mother’s death. Even though she conveyed 

the said property by her deed to George W. OfTutt, Jr., 

on the 13th day of July, 1914, of which he had notice bv 

• 

the recording of said deed on the 20th day of September, 
1914, he likewise had notice of the deed from George W. 
OfTutt, Jr., trustee, recorded the same day, conveying 
the said real estate to the said Caroline Britton for and 
during her natural life, and upon her death then unto the 







said Carrie E. Britton, her heirs and assigns forever, and 
although he had this notice by the record, of the life 
estate in said property, and that upon the death of his 
mother his sister would become possessed of the fee 
simple title to said property, he stood by and took no 
action whatsoever, nor made any objection thereto, 
until the filing of his bill of complaint, long after his 
mother's death. If he had any right to or claim in the 
remainder of said real estate, he should have asserted it, 
during the lifetime of his mother, as he had public notice 
of the conveyance of said property on September 20, 

1914, and his mother did not die until November 22, 

1915. 

He is now attempting to set up a resulting trust by 
reason of the fact that his mother contributed to the pur¬ 
chase of the property at the time title was taken in his 
name (November 13, 1908), and that a parol trust arises 
in this case by implication or construction of law. It is 
submitted his contention is not well founded. He con¬ 
tinued to hold the fee title in himself until July 13, 1910, 
when he conveyed it to his mother in fee. How, then, 
can there be a trust to him, expressed or implied? He 
was the grantor, and made a direct conveyance to his 
grantee. None of the elements necessary for a resulting 
trust appear in the bill of complaint; in fact, he nega¬ 
tives the proposition of a resulting trust. Having made 
this conveyance, it appears that now, after his mother’s 
death, he wishes to undo it. 

In the case of Cohen vs. Cohen, 1 App. D. C., 240, 
at page 245, Mr. Justice Shepard, said: 

“A suggestion is made that a great hardship 
will be inflicted upon complainant by the denial 
of his prayer. With the remote consequences 
that may result from the making of conveyances 
like this, we have nothing to do. Courts of 
equity do not sit for the purpose of relieving 
from hardships merely, when brought about by 



persons laboring under no disability, through 
their own deliberate act; nor do they aid them 
in undoing the effects of affection or generosity, 
which, after the lapse of time or change of cir¬ 
cumstances, they may come to regret.” 

3. 

The Appellant Can Not Recover in this Case on the 
Theory that there Is an Expressed Trust. 

Mr. Chief Justice Alvev, in the case of McCartney vs. 
Fletcher, 11 Appeals I). C., page 20, says: 

“Express trusts of real estate can not be 
proved by parol; they must be , by the terms of the 
statute manifested or proved by some writing, 
signed by the party to be charged with the trust. 

1 Perry on Trusts, secs. 79, 83, pages 65, 70, 71; 
Browne on Stat. of Frauds (3d Ed.), secs. 105 to 
109, and pages 98 to 101. And the mere refusal 
of a supposed trustee to execute a parol trust, or 
the denial of its existence, is not such a fraud as 
will take the case out of the Statute of Frauds, 
and authorize a court of equity to enforce the 
trust. Scott vs. Harris, 113 Ill., 447; Furnham 
vs. Clements, 51 Me., 426. To give effect to a 
mere parol trust in such case and on such ground, 
would be a virtual repeal of the Statute of Frauds, 
and to let in all the evils that were intended to be 
excluded by it.” 

In the case of Ciffo vs. Ciffo, 44 App., 217, Mr. Justice 
Van Orsdel said, at page 222, in referring to the claim of 
the plaintiff: 

His claim is not limited to the small amount 
of purchase money which he testified he originally 
furnished. In the verified amended bill, plaintiff 
sets out an agreement creating an express trust, 
which brought him dangerously near to the 
Statute of Frauds.” 
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It is respectfully submitted that no error was com¬ 
bined by the court in dismissing the bill of complaint 
md that the decree should be affirmed. 

ALEXANDER WOLF, 
JAMES L. PUGH, 

Attorneys for Appellee. 




